
 

 

(c) the authority considers that significant harm may already have been caused by contaminants in, on or under land, and 

that there is an unacceptable risk that it may continue or occur again if no action is taken. 

Category 2: Human Health 

Land should be placed into Category 2 if the authority concludes, on the basis that there is a strong case for considering that the 

risks from the land are of sufficient concern, that the land poses a significant possibility of significant harm.  Category 2 may 

include land where there is little or no direct evidence that similar land, situations or levels of exposure have caused harm before, 

but nonetheless the authority considers on the basis of the available evidence, including expert opinion, that there is a strong 

case for taking action under Part 2A on a precautionary basis. 

Category 3: Human Health 

Land should be place into Category 3 if the authority concludes that the strong case of Category 2 does not exist.  Category 3 

may include land where risks are not low, but nonetheless the authority considers that regulatory intervention under Part 2A is 

not warranted.  This recognises that placing land in Category 3 would not stop others, such as the owner or occupier of the land, 

from taking action to reduce risks outside of the Part 2A regime if they choose. 

Category 4: Human Health 

The local authority should consider that the following types of land should be placed into Category 4: Human Health: 

(a) Land where no relevant contaminant linkage has been established. 

(b) Land where there are only normal levels of contaminants in the soil. 

(c) Land that has been excluded from the need for further inspection and assessment because contaminant levels do not 

exceed generic assessment criteria. 

(d) Land where estimated levels of exposure to contaminants in soil are likely to form only a small proportion of what a 

receptor might be exposed to anyway through other sources of environmental exposure (e.g. in relation to average 

estimated national levels of exposure to substances commonly found in the environment, to which receptors are likely to 

be exposed in the normal course of their lives). 

“Normal” Presence of Contaminants 

“Normal” levels of contaminants in soils should not be considered to cause land to qualify as contaminated land, unless there is 

particular reason to consider otherwise.  “Normal” levels of contaminants in soils may result from: 

(a) The natural presence of contaminants (e.g. caused by underlying geology) at levels that might reasonably be considered 

typical in an area and have not been shown to pose an unacceptable risk. 

(b) The presence of contaminants caused by low level diffuse pollution, and common human activity. For example, this would 

include diffuse pollution from historic use of leaded petrol and the presence of benzo(a)pyrene from vehicle exhausts and 

the spreading of domestic ash in gardens that might reasonably be considered typical. 

Significant Pollution of Controlled Waters 

Pollution of controlled water means the entry into controlled waters of any poisonous, noxious or polluting matter or any solid 

waste matter. The term “controlled water” is as defined in Part 3 of the Water Resources Act 1991, except that ground waters 

does not include waters contained in underground strata but above the saturation zone (i.e. perched water). 

The following criteria are used to establish whether significant pollution of controlled waters has occurred: 

(a) Pollution equivalent to “environmental damage” to surface water or groundwater as defined by The Environmental 

Damage (Prevention and Remediation) Regulations 2009. 

(b) Inputs resulting in the deterioration of the quality of water abstracted, or intended to be used in the future. 

(c) A breach of a statutory surface water Environmental Quality Standard, either directly or via a groundwater pathway. 



 

 

(d) Input of a substance into groundwater resulting in a significant and sustained upward trend in concentration of 

contaminants. 

The following categories are adopted in relation to determining the significant possibility of significant pollution of controlled 

waters.  

Category 1: Water 

This covers land where the authority considers that there is a strong and compelling case for considering that a significant 

possibility of significant pollution of controlled waters exists.  In particular, this would include cases where there is robust science-

based evidence for considering that it is likely that high impact pollution would occur if nothing were done to stop it. 

Category 2: Water 

This covers land where: 

(a) The authority considers the strength of evidence to put the land into Category 1 does not exist; but 

(b) Nonetheless, on the basis of the available scientific evidence and expert option, the authority considers that the risks posed 

by the land are of sufficient concern that the land should be considered to pose a significant possibility of significant pollution 

of controlled waters on a precautionary basis, with all that this might involve (e.g. likely remediation requirements, and the 

benefits, costs and other impacts of regulatory intervention).  Among other things, this category might include land where 

there is a relatively low likelihood that the most serious types of significant pollution might occur. 

Category 3: Water 

This covers land where the authority concludes that the risks are such that (whilst the authority and others might prefer they did 

not exist) the tests set out in Categories 1 and 2 are not met, and therefore regulatory intervention under Part 2A is not 

warranted.  This category should include land where the authority considers that it is very unlikely that serious pollution would 

occur; or where there is a low likelihood that less serious types of significant pollution might occur. 

Category 4: Water 

This covers land where the authority concludes that there is no risk, or that the level of risk posed is low.  In particular, the 

authority should consider that this is the case where: 

(a) No contaminant linkage has been established in which controlled waters are the receptor in the linkage; or 

(b) the possibility only relates to type of pollution that should not be considered to be significant pollution; or 

(c) The possibility of water pollution similar to that which might be caused by “background” contamination. 

Terminology 

The term ‘Contaminated Land’ is used to mean land which meets the Part 2A definition. Other terms, such as ‘land affected by 

contamination’ or ‘land contamination’ are used to describe much broader categories of land where contaminants are present but 

usually not at sufficient level of risk to be Contaminated Land. 

Planning Policy and Land Contamination 

The National Planning Policy Framework has replaced Planning Policy Statement PPS23: Planning and Pollution Control.  Under 

the Part 2A Statutory Guidance the planning system is highlighted as one of the other ways in which land contamination can be 

addressed.  The key parts of the policy specifically relating to soils, geology and contamination are summarised below (taken 

from the Section 11 – Conserving and enhancing the natural environment): 



 

 

109.  The planning system should contribute to and enhance the natural and local environment by: 

- protecting and enhancing valued landscapes, geological conservation interests and soils; 

- preventing both new and existing development from contributing to or being put at unacceptable risk from, or being 

adversely affected by unacceptable levels of soil, air, water or noise pollution or land instability; and 

- remediating and mitigating despoiled, degraded, derelict, contaminated and unstable land, where appropriate. 

111.  Planning policies and decisions should encourage the effective use of land by re-using land that has been previously 
developed (brownfield land), provided that it is not of high environmental value. Local planning authorities may continue to 
consider the case for setting a locally appropriate target for the use of brownfield land. 

120.  To prevent unacceptable risks from pollution and land instability, planning policies and decisions should ensure that new 

development is appropriate for its location. The effects (including cumulative effects) of pollution on health, the natural 

environment or general amenity, and the potential sensitivity of the area or proposed development to adverse effects from 

pollution, should be taken into account. Where a site is affected by contamination or land stability issues, responsibility for 

securing a safe development rests with the developer and/or landowner.  

121.  Planning policies and decisions should also ensure that: 

- the site is suitable for its new use taking account of ground conditions and land instability, including from natural 

hazards or former activities such as mining, pollution arising from previous uses and any proposals for mitigation 

including land remediation or impacts on the natural environment arising from that remediation;  

- after remediation, as a minimum, land should not be capable of being determined as contaminated land under Part 2A 

of the Environmental Protection Act 1990; and 

- adequate site investigation information*, prepared by a competent person**, is presented. 

For a site undergoing development or redevelopment it should be the case that upon completion of that work the site should sit 

within Category 4 in respect of all receptors. 

*Site investigation information: Includes a risk assessment of land potentially affected by contamination, or ground stability and 

slope stability reports, as appropriate. All investigations of land potentially affected by contamination should be carried out in 

accordance with established procedures (such as BS10175 (2011) Code of Practice for the Investigation of Potentially 

Contaminated Sites). The minimum information that should be provided by an applicant is the report of a desk study and site 

reconnaissance. 

**Competent person (to prepare site investigation information): A person with a recognised relevant qualification, sufficient 

experience in dealing with the type(s) of pollution or land stability, and membership of a relevant professional organisation.



 

 

Appendix I: Risk Assessment Matrix 

 

 



After CIRIA document 552: ‘Contaminated Land Risk Assessment; A Guide to good practice’. 

 

Table 1: Classification of Consequence 

 

Classification Definition 

Severe Short-term (acute) risk to human health likely to result in “significant harm” as defined in 
the Environmental Protection Act, Part IIA. Short-term risk of pollution of sensitive water 
resource (note: Water Resources Act contains no scope for considering significance of 
pollution). Catastrophic damage to buildings/property. A short-term risk to a particular 
ecosystem, or organism forming part of such ecosystem (note: the definitions of 
ecological systems within the Draft Circular on Contaminated Land, DETR, 2000) 

Medium Chronic damage to Human Health (“significant harm” as defined in DETR, 2000). 
Pollution of sensitive water resources (note: Water Resources Act 1991 contains no 
scope for considering significance of pollution). A significant change in a particular 
ecosystem, or organism forming part of such ecosystem. (note: the definitions of 
ecological systems within Draft Circular on Contaminated Land, DETR, 2000) 

Mild Pollution of non-sensitive water resources. Significant damage to crops, buildings, 
structures and services (“significant harm” as defined in the Draft Circular on 
Contaminated Land, DETR, 2000). Damage to sensitive buildings/services or the 
environment 

Minor Harm, although not necessarily significant, which may result in a financial loss, or 
expenditure to resolve. Non-permanent health effects to human health (easily 
prevented by means such as personal protective clothing etc.). Easily repairable effects 
of damage to buildings, structures and services. 

 

Table 2: Classification of Probability 

 

Classification Definition 

High likelihood There is a pollution linkage and an event that either appears very likely in the short term 
and almost inevitable over the long term, or there is evidence at the receptor of harm or 
pollution 

Likely There is a pollution linkage and all the elements are present and in the right place, 
which means that it is probable that an event will occur. 
Circumstances are such that an event is not inevitable, but possible in the short term 
and likely over the long term. 

Low Likelihood There is a pollution linkage and circumstances are possible under which an event could 
occur. 
However, it is by no means certain that even over a longer period such an event would 
take place, and is less likely in the shorter term. 

Unlikely There is a pollution linkage but circumstances are such that it is improbable that an 
event would occur even in the very long term.  



  

Table 3: Comparison of Consequence against Probability 

 

Probability Consequence 

Severe Medium Mild Minor 

High 
Likelihood 

Very High Risk High risk Moderate risk Moderate Risk/low 
risk 

Likely High Risk Moderate risk Moderate/ low risk Low risk 

Low Likelihood Moderate risk Moderate risk/low 
risk 

Low risk Very low risk 

Unlikely Moderate/Low 
risk 

Low risk Very low risk Very low risk 

 
 

Table 4: Description of Classified Risks and Likely Actions Required 

 

Risk Descriptor Definition 

Very high risk There is a high probability that severe harm could arise to a designated receptor from 
an identified hazard, OR, there is evidence that severe harm to the designated 
receptor is currently happening. 
The risk, if realised, is likely to result in substantial liability. 
Urgent investigation (if not undertaken already) and remediation are likely to be 
required 

High risk Harm is likely to arise to a designated receptor from an identified hazard. 
The risk, if realised, is likely to result in substantial liability. 
Urgent investigation (if not undertaken already) is required and remedial works may 
be necessary in the short term and are likely in the long term. 

Moderate Risk It is possible that harm could arise to a designated receptor for an identified hazard. 
However, if it is either unlikely that any such harm would be severe, or if any harm 
were to occur it is more likely that the harm would be relatively mild. 
Investigation (if not already undertaken) is normally required to clarify the risk, and to 
determine the potential liability. Some remedial works may be required in the long 
term. 

Low Risk It is possible that harm could arise to a designated receptor for an identified hazard, 
but it is likely that this harm, if realised, would at worst be mild 

Very Low Risk There is a low possibility that harm could arise to a receptor. In the event of such 
harm being realised, it is not likely to be severe.  
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Appendix 6.1: Surface water Quality and 
Flood Risk Legislation and Planning Policy 



SURFACE WATER QUALITY AND FLOOD LEGISLATION AND PLANNING POLICY 

Table 6.1.1: Legislation 

Legislation Description 

European 

EC Regulation 1100/2007 The 

‘Eels Regulation’ 
This Directive establishes measures for the recovery of the stock 

of European eel. 

Directive 2006/44/EC The 

‘Fish (Consolidated) 

Directive’ 

This Directive sets outs standards of water quality for the 

protection of coarse game and fisheries together with monitoring 

requirements. There are two categories for designated 

watercourses, ‘Salmonid’ (those suitable for salmon and trout) 

and ‘Cyprinid’ (those suitable for coarse fish). 

EC Directive 2004/35/EC The 

‘Environmental Liability 

Directive’ 

This Directive sets out a regime for the prevention and remedying 

of environmental damage including from land contamination 

which presents a threat to human health.  Strict liability would 

apply in respect of damage to land, water and biodiversity from 

activities regulated by specified EU legislation. 

EC Directive 2000/60/EC The 

‘Water Framework 

Directive’(WFD) 

The primary objective of the WFD is to maintain the high status of 

water bodies where it exists, prevent deterioration in existing 

status of waters and to achieve at least “good status” in relation 

to all waters by 2015 (unless there are certain exceptional 

conditions). 

EC Directive 92/43/EEC The 

‘Habitats Directive’ 
This Directive promotes the maintenance of biodiversity in 

Europe. 

EC Directive 91/271/EEC The 

‘Urban Waste Water Directive’ 
The objective of this Directive to protect the environment from 

discharges of urban waste water. 

EC Directive 91/676/EEC The 

‘Nitrates Directive’ 

This Directive seeks to improve the water quality in European 

rivers by nitrate pollution of ground and surface waters from 

agricultural sources.   

National 

The Water Act 2003 
The Water Act 2003 is being progressively implemented (in 

England and Wales) and controls the use of water including 

abstraction licensing and discharge consents to water bodies. 

The Water Resources Act 

1991 (as amended) 

Under the Water Resources Act 1991 it is an offence to cause or 

knowingly permit poisonous, noxious, or polluting matter, or any 

solid waste matter to enter controlled waters (which include 

rivers). 

The Flood and Management 

Act 2010 

The Flood and Water Management Act 2010 intends to provide 

better, more comprehensive management of flood risk for people, 

homes and businesses. It will also tackle bad debt, improve the 

affordability of water bills, and help ensure continuity of water 

supplies. In particular, it encourages the uptake of sustainable 

drainage systems by removing the automatic right to connect to 

sewers and providing for unitary and county councils to adopt 



Legislation Description 

SUDS for new developments and redevelopments. 

The Land Drainage Act 1991 

(as amended) 

The Land Drainage Act 1991 places responsibility for maintaining 

flows in watercourses on landowners. 

Classified watercourses maintained by the Environment Agency 

(EA) are termed ‘Main Rivers.’ The EA has powers to control 

works in, over, under, on the banks of, within 7 to 10 m of the top 

of the bank of the river, and of all floodplain areas under the Land 

Drainage Act 1991 (as amended) and Water Resources Act 1991 

through the issuing of Land Drainage Consents. 

The Environmental (England 

and Wales) Permitting 

Regulations 2010 

The Environmental Permitting (England and Wales) Regulations 

2010 extend the permitting regime introduced in 2008, to include 

water discharge consents, groundwater permits and radioactive 

substances regulations. 
The Water Environment 

(Water Framework Directive) 

Regulations 2003 
Implements the requirements of the WFD in England and Wales. 

The Eels (England and Wales) 

Regulations 2009 

The Eels (England and Wales) Regulations 2009 set out 

measures for the protection of the European Eel in England and 

Wales. 

The Conservation of Habitats 

and Species Regulations 

2010 (as amended) 

The Conservation (Natural Habitats &c) Regulations 2010 (as 

amended) transposed into UK legislation the provisions of the 

European Union’s ‘Habitats Directive’ on the conservation of 

natural habitats and of wild fauna and flora (ref. 92/43/EEC).    

The Control of Pollution (Oil 

Storage) (England) 

Regulations 2001 

These regulations require anyone in England who stores more 

than 200 litres of oil, to provide more secure containment 

facilities for tanks, drums, Intermediate Bulk Containers and 

mobile bowsers. This is to prevent oil escaping into the 

environment. 

The Environmental Damage 

(Prevention and Remediation) 

(Amendment) Regulations 

2010 

These regulations implement the Environmental Liability Directive 

in England. There is liability for activities requiring Environmental 

Permits; discharges to water; groundwater discharges; water 

abstraction or impoundment, amongst others. ‘Environmental 

damage’ in relation to water quality refers to adverse effects on 

surface water or groundwater consistent with deterioration in the 

water’s status (WFD term). 

 

  



Table 6.1.2: Planning Policy 

Planning Policy Additional Information 

National 

National Planning Policy 

Framework (March 2012) 

The Government’s planning policies for England are set out in 

the NPPF (and associated Technical Guidance). It includes 

considerations relating to the surface water environment and 

flood risk that should be covered in the assessment of 

developments. 

Planning Practice Guidance 

(March 2014) 

Revised and updated national planning practice guidance was 

published in March 2014. Relevant to surface water quality is the 

section ‘Water Supply, Wastewater and Water Quality’ (ID 34). 

This provides advice on the protection of water quality and 

provision of water supply and wastewater infrastructure. Relevant 

to flood risk is ‘Flood Risk and Coastal Change’ (ID 7) which 

provides guidance on how to assess the risks associated with 

flooding and coastal change on plan making and the application 

process.  

Future Water (February 2008) 

Future Water sets out the Government’s sustainable approach 

towards water in England. This provides details on the protection 

of waters from pollution and physical damage.  

Regional 

Black Country Core Strategy 

(2011) 

Adopted in February 2011 by Wolverhampton City Council, with 

Dudley Metropolitan Borough Council, Sandwell Metropolitan 

Borough Council and Walsall Council. Relevant policies to 

Chapter 6 are as follows: 

• ‘ENV4 Canals’ – policy to protect and enhance the canal 

network in the Black Country. Requirements include to 

‘protect and enhance water quality in the canal’, 

‘safeguard the operation of a navigable and functional 

waterway’ and to improve recreational & navigation use.  

• ‘ENV5 Flood Risk, Sustainable Drainage Systems and 

Urban Heat Island’ – policy that authorities (see list 

above) have adopted to minimize flood risk in line with 

Planning Policy Statement (PPS) 25.  

Local 

Wolverhampton Unitary 

Development Plan (2006) 

Adopted in June 2006 by Wolverhampton City Council. 

Superseded by the Black Country Core Strategy (2011) (see 

above), yet with a number of ‘saved’ policies. Relevant ‘saved’ 

policies are as follows: 

• ‘EP6: Protection of Groundwater, Watercourses and 

Canals’ – policy that seeks to prevent the quantity and 

quality of surface water (including canals) or groundwater 



Planning Policy Additional Information 

being adversely affected. 

• ‘EP9: Sustainable Drainage Arrangements for 

Development’ – policy that seeks to reduce the quantity 

and quality of surface water runoff and sets in place 

measures to ensure appropriate provision is provided for 

the drainage of surface and foul water. 

 

 

 

 




